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JNGO: STERLING or cronzat | 

ER Mr, HUGH BLAIR. £ | 

ow Y Lords of Countil and Seſſion, unto your Lordſhips humbly means 1 j 
| and ſhews, Your Servitour vir Mungo Stirling of Glorat; that wherein T1; 
' the Proceſs at the Inſtance -of Mr. Hugh Blair againſt me, your | | 


| Lordſhips have found me lyavic for rhe Sums Lybelled'; and likewiſe 
in vaſt Expenſes not only Alledged debutſed.by Mr: Z7ugh my only party, bur by 
Colgrain, with whom | have nothing tro do; my Lawiers perſwade me 
that | have not only a probable ground to defend my felf, but that my defences | 
are unqueſtionably founded. in Law, and that if ] can but obtain particular Inter- Ii 
loquirors upon my defences,or a hearing in your own Preſence, the variexy of the , | 

| 

# 

| 

| 


points and grounds 1n Law repreſented, juſtly requiring the lame ; 7 will and muſt 
infall1bly prevail, notwithſtanding of your former Interlequitors,which are general, 
and nor adapred. ro my Defence. © © fo | 

. 1 am ſorry | ſhould be Neceſſirate.to apply now ſo near the end of the Sefſion,: 
but the occafion of my delay fince the Jaſt tnrerloquitor was a Bill of Colgrains, in 
which he Complained that / had invaded him, and obtained a Warrand to take 


Fryal thereof. EG CEOS 
. t have nothing to do with Colgrain, he is neither Purſuer nor Defender in the 


Cauſe ; and how he pretends to enter in this Proceſs I cannot till this Momenc ' « LF 
underſtand, but 1 need be lizle concerned , ſeing hisComplaint is not proven, as [ | Wi 
ſhall be ready ro clear if he do infiſt upon it ; as allo 7 will clear that he is nor | (;/ t 
my Party, nor in the caſe of the At of Parliament. | fl 


| ſhail therefore beg liberty to lay my Defehces ſhortly and clearly before your 
Lordſhips, reſolving to acquieſce in your Lordſhips Deciſion, when ever you 
ſhall be pleaſed to Suſtain or Repel my Defences, Particularly I do thereforeal- TIN 
ledge, 190 That the Ground of the Debt being a Purſute upon a Bond, whercin | j j 
| þ 
| 


my Father was. one. of Three Caurtioners, 7 prove. by the Purſuers Title in the 
Proceſs, that he was once denuded in favours of Xinkaid of that Ilk, one of the 
three Cautieners, whereby my Lawyers. perſwade me that the debt became outer. <<< jj} 
ly extin&t as to w third part, and conſequently that debr could never be revived a- "210 
gainſt my Father nor me,by any deed of the ſaid Kincaid or the Principal Creditor. 
If ever this-defence was repelled, I ſhall ſubmit, bur I muſt ſay, that the Pur- 
ſver hath not, nor is able to offer any inſtance in practice, or reaſon in Law for f 
repe!ling the lame. MY | PE 
20, The Debt coming in the Perſon of a Cautioner, I peremptorly and poſis 1:08 
tively contend, that. the Aion for the other two part was divided; and albeir my | | | 
| 


Father was Originally lyable in Solidum to the Creditor, yer how ſoon the Right 

came'inthe Perton: of a Co- cautioner, my Father had Beneficium dewviftenis the other 
. Co-cautioner. being Solvent, This being an undbubred Principic in Law, and TH 
which [amaſlured lias never been contraverted, That one of the Co-cautioners, qi 1 
who are lyable mutually to relieve one another, can never purſue the other Ca- 11/108 
cautioners for his relicf in $9/zdum, but only pro rata. 


-— 


If the third Co cautioner had been Infolvent, his ſhare would have been divid- \. 
ed betrwixx my Father Tai Kincaid, and: {fo myFarher-would haye been [yable for | 
the half, and now that he is Solvent,;the Co«cautioper can only recur upon my 
F ather for the dne third; and'upon the-other Co-cautioner for the othet third. For 
it is tc be underſtood, tho it is not Xibcaid the Co-cautioner who is Purſuing, but 
Mr. H/ugh who-was once clie-Creditor,” yet now Mr. Z1ugh has no other Title, but 
a Retroceilion from Kincaid, and ſo isevery way ih Xincaids place; and whatever 
was competent to the reſt of the Cautioners againſt Kincaid, is alſo competent a- 
eainſt the Purſuer who only now ſuſtains his perſon. 

3tio. Et ſeparatim, | offer a ſeparate and new defence, viz. After the purſnuer was 
denudcd in Favours of Kzncaid, the principal Debitor Xirktoun, who was lyable 
to relieve Fincaid of the whole, was impriſoned by him upon the Caption raiſed by 
Mr. Hugh Blair.the Creditor, .and Mr. Hugh did molt illegally fer the priſoner at 
Liberty by a Warrand under his hand. \ 

Kixcaid underſtanding this, did Commence a proceſs againſt the Magiſtrates in 
which Mr. Hugh was called, who finding that he would be reached, took a Retro- 
ceſſion from #ncaid; all which matter of Fa& I offer to prove by the purſuers 
Oath. "4 

The Matter of Fad being eſtabliſhed,the defence ih Law is this, That the Purſuer 
having” Itterat the Principal Debitor, he was lyable to Kincaid in the ſame way as the 
Principal would have been lyable, and conſequently the Right coming in his perſon, the 
debt was extintt as to all the Cautioners: For this I take for granted, that the Pur- 
ſucr being |. a'le 10 reheve one of the Cautioners 2 ſolidum, becauſe of his taking 
upon him to tcr at liberty che Principal Debitor, and having relieved him accor- 
dingly, che Debt is extin not. only as to that Cautioner, bur as to the whole, 
conſidering that the ground of the Purſuers obligation to releive, was his ſetting 
the Principal Debitorart liberty, who would have Releived the whole Cautioners. 

| ſhall vuly remove rwo difficulties which occurred co ſuus uf your Lordſhips 
| ar adviſing. 10 |t was ſuggeſted, that] was Expromiſlor, and ina worſe condi- 
Top eicnihan my Father wo.:Id have bcen. 240. There was an alledgeance of 

Compenſation of any claim my Father could have to recurr againſt the Principal, 
In Anſwer to theſ: ſuggeſtions, I alſo begg your Lordfhips /nterloquitors on my 
Replys. bk 

4 mo, | am overrakeh upon a Letter,by which 7 intteat the Creditor to forbear 
:1gence againlt my Father, which your Lordſhips have conſtructed an Obli- 
garion to pay the Debr, and I do not now reclame, but how that ConſtruQive 
Ob.i-ation can be interpreted to import any more than an ad promiſſio, or a Cau- 
Fil tionary Obligation, t hat ] can never underſtand : For, it is known to your Lord- 
pj ſhips that ex promiſſio fit liberato principali debitore, and ad promiſſo is an acceſſary 
| { and Cautionary Obligation : Aud -| am confident your Locdſhips would never 
\'} think but that after my Lerrer, the principal Debitor my Father and other Co- 
| j cautioners remained bound to the Creditor, and therefore I can never be reckon- 
1 ed Expromiſſor. | | 
i Agri 42 240, \ poſitively affirm, That I as 4dpromifſor,and ſo a Cautioner, have Zeve- 
1 fictum cedendarum actionem againſt my Fathers proper Eſtate, and againſt the Co. 
\ | cautioners, for /am not bound to perſonat him or to be Subje& to what might 

: | . be allcdged againſt him. 
2 ,9nzaf:on. AS tO the Compenſation, 7 cannot underſtand ir : For the Caſe is this, the pur- 
<a ſuer inſiſts for his Debt, 7 crave an Aſſignation ſuppoſing 7 were lyable to res 
cur againit my Father and his Co-cautioners. The Purſuer replyes, on a Comper:3 
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Fation, on a Debt of my Fathers as Fxecutor to McFarland the principal Debitot, 
Show can this meet me? for I am ſeeking nothing from Mr. Zgh Blair, who pre- 


trends toj Compence me, nor do 7 repreſent my Father, and / know ho other 
party in the Ficld but Mr. Zugh Blair, nor can ,7 underſtand, how a pretended 

ompenſation in the perſon of Mr. ZughBlair,can eleed an Obligment toAfſign,let 
the Perſons who may be lyable to my relief, provide themſelves with a defence of 


JCompen(ition;or any other defence they pleaſe, but how thePurſuer -of whom 7 ask 


= Wa 43 * 


nothing, cah compenſe me, is a Miſtery >? TE AE 
240: Your Lordſhips may remember, I alledged the Debt was Heretable, and 
got Confirmable, in ſo far, as there was an Adjudication led for it.  _, 
To which the Purſuer Anſwered, That the bygoneAtinualrents were moveable; 
rhich 7 might and do deny- FoP 7 contend, that an Adjudication with all the 
onlequences of it,falls tro an Heir. But 2do. 7 condeſcend and offers me to 
prove the bygone Aanualrents ſarisfyed and Payed, or Recompenced by the few 


[Dutys of the Lands of Kirktoun,who held of my Father, which payed 100 ts: 


early, and by another peice of Ground paying 50 Merks Yearly of my Fathers 


Eſtate poſleſt by Xirktoun during my Fathers Life, and my , Recepts of 1000 7b, 


Yroduced. | | | 
Herefore I moſt humbly beſeech your Lordſhips to pronounce particular Interlocutors 
upon my Defences, which my Lawyers perſwade me cannet be Repelled. rtmo. The 
Debt libelled became extinit quoad a third part, by coming in the perſon of Kin- 
caid the Co-cautioner. 2do. The Afﬀion for the two part was divided. 3tio. 
The Aftion for the whole was extinf, by the Purſuers ſetting the principal Debitop 
at liberty, after he was denuded, which is New, and not formerly under your 
Lordſhips Conſideration : And likeways that your Lordſhips would Repell the An- 
ſwer, pretending that I am an Expromiſlor, and the Compenſation founded on, as 
not being Competent by a Party of whom I claim _— and in regard the Debt 
. is Heretable and the whole Anhualrents payed; And therefore that your Larynggs 
' would not only Aſſoilzie _ Expenſes, as having a juſt Ground to Defend, but 
alſo from the Proceſs. An | 
low me an Hearing in your own preſence, that the Matter may be more perfeily Uns 
derſtood and clearly Determined. And likeways to Hear me upon Colgrain's Com» 


plaint, if he do infiſt, 


if any difficulty remain, That your Lordſhips would al- 
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